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OPINION



I. Background

The plaintiffs, Timothy P. Hancock and his wife, Tina M. Hancock, filed this action on
December 15, 1994. The complaint alleges that the defendants, Kenneth Platt, M.D., and The
Chattanooga-Hamilton County Hospital Authority, doing business as T.C. Thompson Children’s
Hospital (“CHCHA"), were negligent in their treatment of the plaintiffs daughter, Breanna
Hancock. The complaint alleges that the defendants’ negligence resulted in Breanna' s death on
January 20, 1994. With respect to damages, the complaint alleges that

[a] sadirect and proximateresult of the defendants’ negligenceand/or
reckless conduct, the plaintiffs have suffered and continue to suffer
from extreme mental anguish and emotional distress. The plaintiffs,
as next best [sic] friends and legal guardians of Breanna Hancock,
further alleges [sic] as damages, the pecuniary value of their
daughter’slife.

On January 25, 1999, the Supreme Court released itsopinionin the case of Jordan v. Baptist
ThreeRiversHospital, 984 S.W.2d 593 (Tenn. 1999). Jordan deals with the question of “whether
claimsfor loss of spousal and parental consortium in wrongful death casesare viablein Tennessee
under [T.C.A.] 8§ 20-5-113.” Id. at 595. The Supreme Court, expressly overruling Davidson
Benedict Co. v. Severson, 109 Tenn. 572, 72 SW. 967 (Tenn. 1903), held in Jordan “that
consortium-type damages may be considered when cal cul ating the pecuniary value of adeceased’'s
life.” 1d. at 600-01.

Following release of the Supreme Court’ s opinion in Jordan, the plaintiffs amended their
complaint by adding the following language:

Asaproximate and direct result of the negligence of the defendants,
Breanna Hancock died. In addition to damages for the pecuniary
valueof thelife of BreannaHancock, plaintiffssuethe defendantsfor
consortium losses including, but not limited to, loss of the
companionship, comfort, society, guidance, solace and love of
Breanna Hancock to her parents and family as a direct result of her
wrongful death.

Dr. Platt subsequently moved for a judgment on the pleadings, and CHCHA moved to
dismissthe amendment. On October 19, 1999, thetrial court dismissed the amendment on what it
considered to bethree independently sufficient grounds:

Thisisamedical malpracticecase. Theplaintiffs' amendmentistime
barred pursuant to the statute of repose set forth at Tennessee Code
Annotated 829-26-116. The amendment, filed July 20, 1999, states
aclam not heretofore pleaded. The Court findsthat the case accrued



no later than January 20, 1994, and all claims, regardless of the date
of discovery, were to have been brought by January 20, 1997.

In the instant wrongful death case, the plaintiffs are parents seeking
to recover the lossof consortium of their deceased child. The Court
in Jordan v. Baptist Three Rivers Hospital, et al., 984 SW.2d 593
(Tenn. 1999), explicitly dated that the Jordan decision was not
applicablein a case wherein parents seek the loss of consortium of
their deceased child. Jordan v. Baptist ThreeRiversHospital, e al .,
984 SW.2d at 595-596. Therefore, the Jordan decision does not
apply to the instant wrongful death case and the damages which may
be recovered in the instant case are governed by the case law as it
existed prior to Jordan.

The instant case accrued before Jordan was decided. Jordan may
not be applied retrospectively to the instant case.

The plaintiffs apped, challenging the correctness of each of the trid court’s bases for
dismissing the amendment. We will focuson thetrial court’ sthird ground -- that Jordan cannot be
retrospectively applied -- as wefind it dispositive of this appeal.

Il. Sandard of Review

Becausetheissuesbefore usare questions of law, our review isde novo with no presumption
of correctness. Tenn. R. App. P. 13(d); Campbell v. Florida Steel Corp., 919 SW.2d 26, 35 (Tenn.
1996); Presley v. Bennett, 860 S.W.2d 857, 859 (Tenn. 1993).

[11. Analysis

As previously stated, the Supreme Court in Jordan overruled Davidson Benedict Co. v.
Severson, 109 Tenn. 572, 72 SW. 967 (Tenn. 1903) and held “that consortium-type damages may
be considered when calculating the pecuniary value of a deceased's life.” Id. at 600-01. This
holding “[did] not create anew cause of action but merely refing[d] theterm* pecuniary value.’” Id.
at 601.

We recently addressed the question of whether Jordan can be applied retrospectively in
Rothstein v. Orange Grove Center, Inc., C/A No. E1999-00900-COA-R3-CV, 2000 WL 682648
(Tenn. Ct. App. E.S,, filed May 25, 2000). In that case, we stated the following:

Article I, 8 20 of the Constitution of Tennessee provides that “no
retrospectivelaw, or law impairing the obligations of contracts, shall
be made.” In Blank v. Olsen, 662 SW.2d 324 (Tenn. 1983), the
Supreme Court said, quoting with approval, Am.Jur.2d Court § 234,
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that the overruling of ajudicia construction of a statute will not be
given retrospective gfect where rights are vested, and the decision
will be treated as in dfect a legidative change of a statutory rule.
Clearly, Jordan overruled a prior judicial construction of a statute
establishing rights of parties, bringing Jordan within the
constitutional prohibition. Thisrue issometimes confused with the
common law rule, which the Court may, if it so expresses, make its
ruling retrospective when making changesin the common law. This
is because as agenera rule rights are not vested under common law
principles, and are subject to be changed by the courts.

Rothstein, 2000 WL 682648 at * 2.

Our decision in Rothstein isin accord with two earlier decisions from the Western Section
of thisCourt. SeeHill v. City of Germantown, C/A No. 02A01-9803-CV-00078, 1999 WL 142386
(Tenn. Ct. App. W.S,, filed March 17, 1999), perm. app. granted September 20, 1999; McCracken
v. City of Millington, C/A No. 02A01-9707-CV-00165, 1999 WL 142391 (Tenn. Ct. App. W.S,,
filed March 17, 1999). In those cases, the Court, speaking through Judge Farmer, quoted the
following language from Blank v. Olsen, 662 S.W.2d 324, 325 (Tenn. 1983):

There is nothing said in [the case' under discussion in Blank]
indicating it isto have retrospective efect, and inthe absence of such
an expressed intent theruleis...that the decision overruling ajudicial
construction of astatute will not be gven retroactive effect.

Hill, 1999 WL 142386 at *11; McCracken, 1999 WL 142391 at *17. Finding that Jordan did not
include any language expressly providing for itsretrospective goplication, the Western Section held
that it could not be so applied. Hill, 1999 WL 142386 at * 11; McCracken, 1999 WL 142391 at *17.

Theplaintiffsconcedethat Hill and McCracken arecontrary totheir position.” They attempt
to avoid the effect of these cases in avariety of ways: (1) by minimizing their precedential value;
(2) by distinguishing those cases from the instant case; (3) by challenging the rationale of Hill and
McCracken; and (4) by arguing that a different rule appliesto the instant case.

The plaintiffs first attempt to minimize the precedentia value of Hill and McCracken by
emphasizing that they are unpublished opinions and that they are not the final word on the matter
because the Supreme Court has granted permission to appeal in the Hill case. Thisisall true, of
course, but itisof little consequence. Inour judgment, the holdingsin Hill and McCracken, aswell

lPierce v. Woods, 597 S.W.2d 295 (T enn. 1980).

W e decided Rothstein after the parties filed their briefs. W e assume the plaintiffs would make the same
arguments with respect to Rothstein.



as the holding in Rothstein, are based on well-established legal principles. The Supreme Court’s
decision to grant permission to appeal in Hill does not persuade us that we should ignore the
common holding in those three cases.

The plaintiffs also argue that the instant case is distinguishable from Hill and McCracken
in that those cases were filed and tried before Jordan was decided while the instant case was filed,
but not yet tried at the time the Jordan decision wasreleased.® The plaintiffs emphasizethe portion
of theHill and McCracken opinions stating that “we must review the ruling of thetrial court under
the law in existence at the time of trial.” Hill, 1999 WL 142386 at *11; McCracken, 1999 WL
142391 at *17.

We are of the opinion that this distinction is without significance. The critical date in the
current analysis is the date on which the cause of action accrued. Midland Bank & Trust Co. v.
Olsen, 717 SW.2d 580, 584 (Tenn. 1986); see also Nutt v. Champion Int’| Corp., 980 S.W.2d 365,
368 (Tenn. 1998) (indiscussing the retroactivity of aworkers compensation statute, the Supreme
Court stated that “the statute in effect at the date of the worker’s injury governs the rights of the
partiesunder workers' compensation law absent an indication of thelegislature’ scontrary intent.”).
The cause of action in the instant case accrued no later than January 20, 1994, the date that the
plaintiffs daughter died. See, e.g., Craigv. R.R. Street & Co., 794 SW.2d 351, 355(Tenn. Ct. App.
1990) (“A cause of action for wrongful death accrues as of the date a cause of action accruesfor the
injury which resulted in the death.”). Jordan was not decided until January 25, 1999, some five
years after the plaintiffs’ cause of action accrued. Therefore, in order for Jordan to apply to the
instant case, it would have to apply retrospectively. The fact that this case will betried after the
release of the Jordan decision does not make the instant case €ligible for the “prospective’
application of Jordan.

Theplaintiffsnext challengetheholding of Hill and M cCracken to the effect that, of several
litigants simultaneously arguing for the change in the construction of the wrongful death statutes
ultimately adopted by the Supreme Court in Jordan, only thefirstto the Supreme Court realizesthe
benefit of hisor her effort. This, according to the plaintiffs, isnot fair.

Wedo not consider thisto beasufficient reason tofind that thetrial court erred in dismissing
theamendments. Aswestated previously, theruleisthat Jordan isnot to be applied retrospectively.
That the Jordan plaintiffsreceivethe benefit of the changein theconstruction of thewrongful death
statutewhile others, who are similarly situated -- those whose causes of actional so accrued prior to
the date of Jordan -- do not, is more of a necessary exception to the rule of non-retroactivity than
an endorsement of aruleof retroactivity. AsJustice Henry explained in Cumberland Capital Corp.
v. Patty, 556 S.W.2d 516, 542 (Tenn. 1977), “the party who brings about the change in law may not
properly be deprived of the fruits of hisvictory.” (Citations omitted). Justice Henry also quoted

3 . . . . . .
W e note that Rothstein was in the same posture as were Hill and M cC racken, i.e., it was tried before the
Jordan decision was released.



Stovall v. Denno, 388 U.S. 293, 301, 87 S. Ct. 1967, 1972, 18 L.Ed.2d 1199, 1206 (1967), which
said:

Inequity arguably results from according the benefit of anew ruleto
the parties in the case in which it is announced but not to other
litigantssimilarly situated in the trial or appellate process who have
raised the sameissue. But weregard thefact that the partiesinvolved
are chance beneficiaries as an indgnificant cost for adherence to
sound principles of decision-making.

Therefore, we do not find this argument sufficient to compel afinding that thetrial court erred inits
application of the law.

The plaintiffs' final argument builds on the general rule that “[a] change in the judicia
construction of a statute becomes apart of the statute itself and thus has the same effect as a change
inthelaw by legidlation.” Hill, 1999 WL 142386 at * 10; McCracken, 1999 WL 142391 at * 16; see
also Blank, 662 S.W.2d at 325; Rothstein, 2000 WL 682648 at *2. With this general rulein mind,
theplaintiffsarguethat because Jordan overruled aprior judicial construction of thewrongful death
statute, not only do the rules relating to legislative changes in the law apply, but so too must the
exceptions to thoserules.

Thegeneral rulerdating to statutesisthat they “ are presumed to operate prospectively unless
the legislature clearly indicates otherwise.” Nutt v. Champion Int’| Corp., 980 S.W.2d 365, 368
(Tenn. 1998). Anexceptiontothegeneral rule, however, isthat “remedial” or “procedural” statutes
may apply retrospectively. Id. A procedural statuteisonethat definesthe manner by which aparty
may enforce alegal right. Doe v. Sundquist, 2 SW.3d 919, 923 (Tenn. 1999). A remedial statute
isone that “provides the means by which a cause of action may be effectuated, wrongs addressed,
and relief obtained.” 1d. However, “[s]tatutes that create a new right of recovery or change the
amount of damages recoverable are...deemed to have atered the parties’ veded rights and thusare
not considered remedial.” Shell v. State, 893 S.W.2d 416, 420 (Tenn. 1995). (Emphasis added).

The plaintiffs’ rightsin this case arose, at the latest, on the date of their daughter’s death.”
Cf. Crismon v. Curtiss, 785 SW.2d 353, 354 (Tenn. 1990) (stating that an automobile accident
victim’ srights arose on the date of the accident). On that date, the state of the law was such that the
plaintiffs could not claim loss of consortium as a compensable injury under the wrongful deah
statutes. The Jordan decision changed thisrule somefiveyearslater and, in effect, altered thetypes
of damages that arerecoverable inawrongful death action. Thus, this change must be deemed to
have altered a vested right and cannot be considered remedial. It follows that the exception to the
general rule of non-retroactivity cannot apply, and that therefore, Jordan cannot be retrospectively
applied to the facts of the instant case.

4It is not clear from the pleadings whether the death of the deceased occurred on the same day as the alleged
negligence.



Therefore, we find and hold tha the trial court did not ar in dismissing the paintiffs
amendment on the ground that Jordan does not apply retrospectively. Because our decision on the
retroactivity issue is dispositive of this appeal, the remaining issues are pretermitted.

IV. Conclusion

The judgment of the trial court isafirmed. This caseisremanded for further proceedings
consistent with this gpinion. Costs on appeal are taxed to the appellants.

CHARLESD. SUSANO, JR., JUDGE



